imsiagced, 2% WOULS STASA tie FTSPCSIIicE WeLo. ams o esseslallT

ss=TeLLisg, Tisisg.ascve iie ssizasia of [aitad =i 3osdtel iz i
* ._ ?

ToTansially SisTavagisg TEvElalicas L s dlglsvered 20 icmaexnls,

W2ASATRZ THeiD age 2T Tiziage., =23 Racdicismg gosiss. iz goos zeasure,
Zcaces the ver? silecs of Sis2ITeT7 — I3 saek azd assaIiis thal
sc=azizss .e_:sive 2Eecs, le ::-;:.‘:..

| ==+ Tor Re IoTagling TaasSSIs, Ine TacasgsaIT pTemise 2Treasizs
$UgEeSTi=g & STi=a 23cls showisz WATTISSISE, o5 the e2zat: saz cus zassis
SeosY, 1= emiiTge=ex=: 52 I=e lSSUAS PTRSA=IlY &t SaT, =a issces 7=
DA a=d ¥CDISTD as I3lows:

2. =sste (a) rTa=ai=sg THCEAGD;

2. =ssus (5) as sat cus = = Jesigzmaciss
Soier U3 TIETES

3. 5&4&.(&)3:‘!&5 T3

(1. ,.a dacar=i=s That:er !Cl 288 4= tta jas:
or i3 poasezcly emgaged = o -_' e -

2ive agsivisias 2T pTacsliles zTiscsises
C:==::s“"u ace ¢ 193, as w-ﬁ,

Mnm 2abile saiephene seriis
2SpTIved. Medlle Telephons Sayvics o
w. a=d spre pETsfestRYIV ] 1io2ced T
~SR¥.

4) TWhether SC3 has visiaced Secctisz IUi(a)
cr (B) o2 the Commemizgsioes .c- by
wrongi=lly safusi=g ta FTTViia se.acesT

lavel imcassscneczar =3 Rwdisfces;
1N

(i) Whethar SC3 has chavged or is caaszizg
races fcr aa=ual =obils calepacne
serTlize iz lLouisizsa which ars some
coEPensstITY;

(l“) 1'“ sa w ";' ! M do -h
pasc or is ;-un_ﬁ -

i7) Whether SC3's proposed IS Tacas =
Louisizsa ave :ﬁ:‘:l-!l::‘? g2 weuld
sesuls iz cIoss~suibsiiisatise

onceT g



.

. 4. 23828 {2) as se2
ovder I3 =T
MPG‘-—; c= -;:::

L= Zs Cesipmazics
=ew J33TZ (2) 3

i

-—— e e

(e) =3 cazazmize iz kg ligas 2F 3=

eviiancs aciussé =ias s Issegeoisg
SSSUAS JDEIZAT Ine jusiii lntaTess,
CTRTRIe=Ce imZ cSesessicT UeuLi ve
seved =7 a gmas: 22 ke azeve
capoisaed gyriicaczisms Witz e wis=ous
adiicional esziisiszs,

- 22T, bedng suspousare 192 mmecassacT.

3. Zssue (4] a3z sez cus iz =2e Cesigmaciosm Irias

28, 2wdisiaze's azgmmenc o disagTeement Wit tng uvean issme
seraing ils prorosed Tssta (6) Bas Sees Sully ssaosiieczed = o2l 22 iczg
assTisules Tastecsing she Tuac: of Sessicz 309 of she CommumiizTicns acs
ancn~toustT gelicies amcd cised prmcaden:z. The 3utesu's posisic= is vell

= point amd i3 adepoed. ladicfcma's pogizisz om tnig soim: ramaics
=pessuasiva.

7. Tuis aszSenm, wichous douh, 21STS 2aW lighs o= T=e zasur

breadsh and depzd ¢f prospestive evidezcse iz sikis case. Thus, T=e disve:
tions in Mgmorgedum Cgimion snéd Cosar, TCC 30%=246, -slessed Teszuarr 2

1980, 228 Xemorancu= Coi=Jcn z2d Cr2ex, ICT S0M=~148, -eleases Jamuazr 23

1530, 32 tSe dagoee O axTInS DAcCESSATY, AR MODTIED) oo selless iz i
srsifesings cf prospecTive eviiencs uzdar tae Lssvas, a3 zow Stames, W4T
COMPREZED all %he customary evidentisl (evidentizcy) pralifersings salevz
3 23e issues a3 aTe per=ised I3 the Anlas ¢f Pracsize a=d PToceduma
exczat, iz t=is ggencay.

18. 3adiofoma 2/ has also propesed, sBould i3 Moctiza de
appToved, carsaiz seciss Teagaviing the Jusiems of 2cTscaeding and ol Posce
salyiag Beavily oo the ubiguisous Uziced Telaznoze and 3caduel Talechcons
srecedent. That precadact, though Sully ctecogmised bul accTwiingtasndicg,
éoes 30T Taguize the {==rimazze as o Juvdens iz all casaes, sizilac or
evez vary sinilzr. e dismizcsicns berres:s ttcsa pracedan: azd ke cas
22 b= waze 3ada es=lies harain, Thoough the 032lzes o2 dadicicoe, et
even good cfiizes, disclssuras Tesulzicg Ivcm iss Discover? ellarss ham
sat e stage 25T a soizs fSacie showioe of i3 allagaticms allecting SO
SC3, wnlika the sopdizicns in citac pTecedans, B4s engaged it gVAST Ter
alsgibla step of an adversary iz lisigation. It Bas ZTesly discocsac

2/ Radiigdsma's a=d SC3's comcar=s respacticg lack of veziliasd ;laadizg
Fuits sazisiisd by 2adisssma's meply at sars. IC.



-3-

cegz wiis: Tasisfsma sougac st odisccTar, dolels Islocwizg zazmiazsTe
accson 32 =g foTi=. agaiz=, &8 SC3 J2ccmocas, i3s3 2sTios ascuzies it

ssc=izg =orTe ozs reviacilt FTIPAT, FeTRars verT zasedul aévoiasT.

- 9. Zspecizl_7 whez daall=g VLIS coTpecass aoussel, s Lave,
che Tsia 2 ==a IS dces =t cI=prTazexcd sugzestiss as 32 uSW it =
c=e's Sase ST I suggest the thecT? of juTaus: of sma's case=isesiiald,
2T i3 he emulicsive Tuls of csumsel adTocaszas.  Though, Tiancus suesto
IS8 COTmumIIzoilts AcT asd the gezeTaL TULe Lo admiszdgtTaTive fusistTuze
SUSTIDATILT attachas the eviianTial bHusdems s arzplizzscs, cacizissess
damy, as wiz: Radisfsze, viotually aluays aTe assijmes the eviiaz:i
suTdezs. 4=d wilile I is cessgmised 3eTe iy Ce a4 $imilasmict wacs oo

sc=a ¢f 2=2¢ crzéizices fm T=icad TalaTRcmg whaATE TeoaTIn: i=Sammgzeia=

- emms w oo wawe -
227 e '"jeculiazly wiskiz :2p mowvladge sf tha aprlizaszs,” zza T
sTexise o rTemisaes SugZasting lssuss 8Z_aTIRTemT 2aTS TeT: jecsTicas
=2eT I=e tTadiIitual gvesues (= ivil icigatice puTsued T tna relie
I=SSeT S dagTi TLiS Es apvoiiass, 503, ascivelr Iprssisg, cTes i
sesiaod e 7escs adizisme's allagasices "wiis sose ciis sTscadusio aTTi~

=grzs a=d vizh [=crw t=an] 2 cme se=sezzs Zeziil' as i= T=d=aZ.

2%. = S=cocad, the co=sieTzcicns vers InTesicli scas lasdizg

b nand - v - %

3 the prsmmlgacics €2 a Desigmatiss Crias. =aTs, &l2ar srsas a=i des:

XN

comgiigracsicn 2 =bg asversasT posisiocns, the Co==Iissics ;osicas zassist

issuas s=2cT= o2 2adisicma'’s oo ezpinsive hcpes. Ixcdeed, tie Cesigzmace
Coiaz 22 sc=a la=z=t Taleczsad, ocn the groumis of she so=poezansiTe plsad-
izgs 2afsze 1o, che priceiral thesis umdarzlzicg sdislstal's Sooadlt tased
allegaciszs. 23disfomg hese cesuyies & Tols zot =illze g pTivata asicTh
gezezal and thas role, wizh all the avesues of liztigatisn a=d i3 3Isels
aveilabls T2 43, Taguises in f3ismesgs —— dus pTicess I vou will —

scoathing =ore thzm laying all evidenctial bdusdens ot £C3, esvecii_T whe
cue =ctes tha potanciil Teacl z=d cscsequencs ¢f tha Issues a5 em_iTgac.

2. EBacmcs, wiils 2adicfcns has damornstrased b 3 =Ttizz facia
ghewi=g che zsed 33 tasT addiziomal Issuss at toial, v=der fiiTtess i
2T cae e2ds of justics, L2 will be sssigmed cthe eoTpa=ict husias of
psrocsediag wish she izs=iduction of evidence; this s, establlishizg @
sri=a facia case ==der the issuas as exlacged o =cdillied. Thae busiasm
of proci under all issues ezlasgyed and crigizal - tie ctus ol caziTa-
dic2iag or oversoming — shall Ye assigned o SC3, poizeizally goow=ded
oz che gezs=al raticmale ia Uzized "whers cke cperasive facis [=av del
secalis=ly 7ishi= the Sowledge” of SC3.

22. 3v sapaTata acsisz, the schedulad ac=issiizs teiriog tas
bean cazceliled 29 par=is fisther explioTacsisa &t & Surtter pralassizg
confarancs cf Srzuse procadutil iTTingemesss ecessitalted 37 nis
sc3iom.

AR NTS



T3 2a azsess sas SoTst hazelizascva, thg isscs3zss lzenie it

I=_aT3e oS SRAUTI.

€3 3."".'.’.‘5.

-
aean

'0
L}

=as 7. Tlasmav
SmizisgTmacive aw Jiiie

edesis comumiczsicme Com=is3zics

G - 4,

?-'f;i‘.a: ., aziazzizs
Seacoezacr

pnpn=-



Before the
Federal Communications Commission Fcc 8o¥-1322
‘Washington, D. C. 20554 14504

%\“’\%

In the Matter of
Applicatién of

SOUTH CENTRAL BELL
TELEPHONE COMPANY

For construction permit for
modification of DPLMRS station
KKI454, at Houma, Louisiana, to

)

)

)

)

)

)

)

) CC Docket No. 78-250

%
replace equipnment, add channels, )

)

)

)

)

)

)

)

)

)

)

File No. 21870-CD-P-(4)-75

and to furnish Improved Mobile
Telephone Service

and

For construction perait for
modification of DPLMRS station
KKD292 at New Orleans, Louisiara,
to add channels and to furnish
Izproved Mobile Telephone Service

CC Docket No. 79-251
File No. 20437-CD=~P=(13)~-75

MEMORANDUM OPIMION AND ORDER
Issued: August 4, 1980; Released: August 6, 1980

By James F. Tierney, Adcinistrative law Judge:

1. For consideration and disposition are: Motion To
Dismiss Without Prejudice filed July 21, 1980 by South Central 2ell
Telephone Company (SCB); "Coxments" on that Motion filed July 23,
1980 by Radiofone, Inc. (Radiofone) and "Comments" of the Chief,
Commen Carrier Bureau (Bureau) filed July 30, 1980. 1/

2. SCB premises its grounds for dismissal of its appli-
cations for the captioned facilities without prejudice on the con-
tents of a letter addressed to an official of the Common Carrier
Bureau and attached to its Motion; in a word, over five years
having elapsed since the f£iling of its application "it does not
appear likely that the proceeding...relating to these applicaticns,

i] Other related pleadings are Motion To Enlarge Issues and
Addendunm £iled June 24, 1980 and June 25, 1980 respectively by
Radiofone and Opposition to that Métion by the Bureau filed July 23,
1980. These pleadings, though noted, under the disposition here may
be dismissed as moot.

AN/
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including all permissible appeals, will be concluded in the near future."
Ordinarily, that letter or its contents should have been addressed to
this forum or at least fully recited in SCB's Moticn, this zatter being
in the adjudicatorvy stage. Yet, however unorthcdox, the tazner chosen

is not otherwise disabling. What is of concerz, as pcinted out toth by
Radicfone and the Bureau, is SCB's thesis of proposed dismissal "without

prejudice.”

3. In adzinistrative and regulatory procedures -- sad to
admit -- the vircual fact of life; a matter of '"five years' duration is
hardly uncomzcn and it would seem that SCB would be no stranger to that,
at tizes, lazmentable condition. Thus, whatever the suggested »rosgect
of protracted £inality here and at appellate levels, SCB's decision te
dismiss is entiraly itcs ocwn "business judgment.' Mahaffey Messaze Rel:zv,
Inc., 74 FCC 24 518 (1979) and precedent cited therein. Indeed, as
Radiofone otserves Rule 1.748 and 22.28 (47 CFR 1.748 and <7 CFR 22.22)
require a threshold showing of ''zcod cause'" to warrant dismissal 'wizhcu:
prejudice." Thus, SCB's decision to dismiss is little core than an in-
house "business judgment", a matter or circumstance wholly within its
control (Cf. Rule 73.3568 = 47 CFR 73.3568). As such ''good cause' is
totally wantiag. -

4, Another matter -- noted and urged by Radiofcne and the
Bureau. Terminaticn of this proceeding by SCB's chosen route, ctherwise
proper, leaves ''unresolved several very serious issues presently outstand-
ing against" SC3. Though these, as with all given issues, reznain at the
level of but customary allegations subject to the traditicnal rigors of
proof, they, nevertheless, suggest momentary pause to note, even with
partial favorable disposition here, the Comrission remains free to exaxine
these urnresolved ratters in any future application proceedings iavolving
South Central Bell. Mahaffev, supra.

5. With that note, the public interest would not be disserved
by foreclosing further expenditure of public and private resources in this
endeavor. Hence, for the reasons given herein, SC3's Motion IS GRANIZD,
in part, and SCB's captioned applications ARE DISMISSZID, with prejudice;
that being done, this proceeding IS TERMINATED.

IT IS SO ORDERED.

James F. Tierney
Administrative Law Judge
Federal Ccemunications Cocmission

Willianm J. Tricarico
Secretary
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